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Between 1963 and 2000, the NFL teams issued non-exclusive licenses to various manufacturers for the production and sale of their 

logoed merchandise. In 2000, however, the teams revoked these non-exclusive licenses and instead granted an exclusive contract to 

Reebok. When American Needle, one of the foreclosed manufacturers, sued the NFL for violation of Section 1 of the Sherman Act, 

the Supreme Court ruled that the NFL is not a single entity for antitrust purposes and demanded the NFL’s licensing practices be 

combed for anticompetitive effects. This paper examines the anticompetitive and pro-competitive effects of the NFL’s licensing 

structure and investigates the implications of the Supreme Court’s decision. Anticompetitive effects arise from the lack of incentive to 

invest in logos and reduction in logo competition associated with league-wide licensing. Pro-competitive effects, however, stem from 

lower transactions costs and economics of scale. The ruling that the NFL’s cooperative behavior could amount to a conspiracy in 

restraint of trade has implications for the NFL Network, the NFL’s relationship with Electronic Arts and future collective bargaining 

agreements. 

 
INTRODUCTION 

In 1963, the National Football League (NFL) teams 
abandoned the practice of independently licensing their 
trademarks to merchandise vendors and formed National 
Football League Properties (NFL Properties), a separate 
corporate entity that develops, markets, and promotes the 
intellectual property of the thirty-two teams. Between 1963 
and 2000, NFL Properties granted non-exclusive licenses 
to multiple vendors for the manufacturing and sale of 
products bearing team insignias. In 2001, however, after a 
vote among the teams, NFL Properties declined to renew 
these non-exclusive licenses and instead granted one 
exclusive ten-year license to Reebok International Ltd. for 
the manufacture of trademarked headwear, among other 
things. American Needle, Inc., a headwear manufacturer 
and one of the foreclosed former vendors, filed an antitrust 
suit against NFL Properties alleging violation of Section 1 
of the Sherman Act. In a unanimous decision, the Supreme 
Court found that each team has a “separate corporate 
consciousness” and thus that the NFL is a collection of 
independent economic actors subject to antitrust scrutiny 
(American Needle, Inc. v. National Football League, 
2010). For decades, various professional sports leagues, 
including the NFL, have argued that the need for 
cooperation among independently owned clubs to produce 
games effectively makes league members a single entity 
and shelters them from Section 1 of the Sherman Act 
(McCann, 2010). The Supreme Court’s holding that NFL 
Properties’ behavior represented concerted activity subject 
to Section 1 considerations clearly has broad implications 
(Keyte, 2010). This paper begins by relaying the litigation 
narrative and then examines the economic arguments for 

and against an exclusive license and the implications of the 
Supreme Court’s decision on the NFL and other 
professional sports leagues.     

HISTORY OF LITIGATION 

When the hat manufacturer American Needle challenged 
NFL Properties’ exclusive license to Reebok as a violation 
of Section 1 of the Sherman Act, the NFL teams turned to 
Copperweld Corp. v. Independent Tube Corp. (Feder, 
2011). The decision in Copperweld held that a parent 
corporation and its wholly owned subsidiary are incapable 
of the kind of concerted activity that would raise Section 1 
suspicions (Copperweld Corp. v. Independent Tube Corp., 
1984). According to the NFL, the agreement among the 
thirty-two teams could not represent a conspiracy because, 
per Copperweld, the teams constituted a single entity with 
respect to the conduct challenged. American Needle 
responded that Copperweld was not applicable because the 
relationship between a true parent company and a wholly 
owned subsidiary lacks the agreement to limit competition 
observed in the NFL teams’ collective decision to issue an 
exclusive license (Feder, 2011). The District Court, 
however, sided with the NFL and granted summary 
judgment in its favor.  

The Seventh Circuit affirmed the lower court’s decision. 
The court did not agree with American Needle’s claim that 
the separate and sometimes divergent interests of the NFL 
teams prevented them from being considered a single entity 
under Copperweld. It concluded that “the NFL teams can 
function only as one source of economic power when 
collectively producing NFL football” and that the teams’ 
intellectual property serves mainly to promote the thirty-
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two teams’ collectively produced product (American 
Needle, Inc. v. National Football League, 2008).  

American Needle then turned to the Supreme Court with 
a petition for a writ of certiorari. The NFL supported the 
petition in the hopes of achieving a uniform decision that 
would eliminate uncertainty among the circuits (Edelman, 
2011). The Supreme Court found, though, that any given 
NFL team pursues its independent corporate interests when 
it licenses its trademarks and not the “common interests of 
the whole league”; teams behave as independent actors in 
pursuit of independent interests and are therefore 
“independent centers of decision making”. The Supreme 
Court reversed both the district and appellate court 
decisions and found unanimously that the NFL’s exclusive 
trademark license is subject to inquiry under Section 1 of 
the Sherman Act. The Court remanded American Needle to 
the U.S. District Court for the Northern District of Illinois. 
When restraints of trade are necessary to the availability of 
a product, per se rules of illegality are set aside and the 
restraint is instead judged according to the rule of reason 
(Edelman, 2011). In its decision, the Supreme Court 
recognized the special needs of sports leagues related to 
collective decision-making. In the next stage of litigation, 
the competitive effects of the NFL’s exclusive licensing 
practice will be examined. (American Needle, Inc. v. 
National Football League, 2010). The following analysis 
looks at the potential anticompetitive and pro-competitive 
effects of the Supreme Court decision.   

ECONOMIC ARGUMENTS FOR AND AGAINST 
AN EXCLUSIVE LICENSE 

Whether American Needle will be able to prove that the 
NFL’s licensing practices cause antitrust injury is yet to be 
seen. American Needle may posit that the NFL’s league-
wide licensing practices lessen each team’s incentive to 
invest in their logos and reduce competition among the 
teams related to their logos (Edelman, 2011). An article 
published in the Philadelphia Inquirer in 1996, for 
example, suggests that the collective licensing of 
trademarks through NFL Properties had discouraged the 
teams from updating their team colors and logos (Smith, 
1996). Similarly, a 2007 article in the Chicago Tribune 
notes that the Chicago Bears’ navy blue colors were made 
darker by the NFL “to achieve standardization among the 
teams,” which suggests that the NFL teams may no longer 
compete on team colors (Mooshil, 2007). In response, the 
NFL may argue that the pro-competitive effects stemming 
from lower transaction costs and economies of scale 
overshadow these anticompetitive effects. The one-stop 
shopping offered by NFL Properties clearly must lower 
transaction costs associated with products that contain 
trademarks of multiple NFL teams, such as an NFL video 
game. Whereas a video game manufacturer would  

 

otherwise have to approach the thirty-two teams separately 
for trademark licenses, the existence of NFL Properties 
allows one licensing transaction, as opposed to thirty-two 
(Edelman, 2011). In Broadcast Music, Inc. v. Columbia 
Broadcasting Systems, the Supreme Court found that the 
pooling of individual composers’ copyrights, alleged to be 
a restriction on price competition among rivals, increased 
economic efficiency and made the relevant markets more 
efficient (Broadcast Music, Inc. v. Columbia Broadcasting 
Systems, 1979). The NFL teams may argue that, by 
pooling the intellectual property of the individual teams, 
their league-wide licensing produces similar economies of 
scale (Edelman, 2011). When American Needle returns to 
the District Court for the Northern District of Illinois, the 
pertinent question will be whether these pro-competitive 
effects outweigh the anticompetitive effects discussed 
above. 

IMPLICATIONS FOR THE NFL 

The Supreme Court’s ruling that the NFL is not a single 
center of economic decision-making has certainly dashed 
the NFL’s hopes of torpedoing future antitrust allegations 
(Keyte, 2010). It also has implications for the NFL 
Network, the NFL’s relationship with the video game 
publisher Electronic Arts and future collective bargaining 
agreements (McCann, 2010). The NFL Network is a cable 
and satellite channel owned by the NFL that exclusively 
broadcasts a limited number of NFL games and special 
features. Because it is not protected by the Sports 
Broadcasting Act, it is susceptible to antitrust scrutiny. The 
NFL Network’s limits on the number of viewers of 
televised games and high prices charged to cable 
subscribers are controversial. The NFL received a reported 
$400-million license fee from Electronic Arts for an 
exclusive five-year contract to produce games using the 
NFL’s trademarks and logos. Prior to this license, Sega, 
one of Electronic Arts’ competitors, produced a lower-
priced NFL video game that competed with Electronic 
Arts’ Madden NFL. The NFL could potentially face a 
Section 1 allegation for its exclusive license to Electronic 
Arts (McCann, 2010). In the American Needle litigation, 
the players’ unions in the four largest American sports 
leagues–the NFLPA, MLBPA, NBAPA and NHLPA–
jointly filed an amicus brief in support of the NFL’s 
opponent, American Needle, Inc. (American Needle, Inc. 
v. National Football League, 2010). Days after the 
Supreme Court’s decision, NFLPA chief DeMaurice Smith 
told press that he hoped American Needle would lead to 
improved collective bargaining agreement negotiations 
(Leahy, 2010). If the NFL were to lose protection under the 
non-statutory labor exemption, its lack of single entity 
status could drastically change the landscape of the player 
labor market (McCann, 2010). 
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CONCLUSION 

In American Needle, the Supreme Court held that 
concerted conduct among separately owned sports teams 
must be judged by its competitive effects. Reversing the 
Seventh Circuit’s decision, the opinion by Justice Stevens 
does not exempt at the outset league-wide activity due to 
the necessity of cooperation in producing games. Though 
the Supreme Court recognized that the special 
characteristics of sports leagues provide “a perfectly 
sensible justification for making a host of collective 
decisions,” these decisions must indicate pro-competitive 
effects in a rule of reason inquiry.  
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